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The International Convention on the Rights of the Child (1989) introduced a fundamental concept: the minor, insofar as he or she [henceforth ‘he’] has from birth been a competent human being and an active subject in his relationship  with adults, is the object, but above all the subject, of certain rights.

To render the minor an “active subject” means to take account of his views,  within the limits of his capacity for discernment, in all the proceedings that regard him. This is  expressed unequivocally  in Art. 12 of the International Convention on the Rights of the Child and also in the more recent European Convention on the Exercise of Children’s Rights in 1996. It is the task of Member States to establish the criteria  to evaluate whether the minor is capable  of producing and expressing his views and, therefore, whether he has the capacity of sufficient discernment. The States are, in fact, free to establish the age of the minor to whom such criteria is applicable. Where domestic law has not fixed a specific age in relation to which the minor is considered as having a sufficient capacity of understanding, the judicial or administrative authority must, in relation to the nature of the matter, determine the level of discernment required so that the minor may be considered capable  of producing and expressing his views.

The International Convention on the Rights of the Child, therefore, allows a broad space for conflicting interpretations that might prevent an actual implementation. 

The legislation of most Member States, including Italy, does not in fact contain a precise  definition of sufficient capacity of discernment and it is very often left up to the judicial authority to decide this, case by case.

The recent law 54/2006 regarding  joint custody in case of divorce of the parents, fixed the right of the child to be heard by the judge. This law  considers “sufficient capacity of discernment” for a child as 12 years old, before this age the judge has to decide. 

Before this law our  judge did not respect this rule  and preferred only sometimes to appoint an expert to hear a child. An analysis of court verdicts would seem to point to a tendency on the part of judges to reach decisions that are based more on personal conviction than on theoretical calculations or jurisprudential elements. 

This law is very important to give children  the right to be heard  in the divorce of their  parents but there are many problems  to solve .

 We can sum up with   six questions:
1) when to hear the  child: at the beginning or at the end of the trial ?

2) where to hear  the child: in the court or in social service?

3) who to hear the child: the judge or his expert, or a judge with an expert?

4) what does it mean  “the right of child” or is the   child  a witness  in the trial?
5)  who can be present:  the parents and/or the lawyers?

 6) how to defend the child from  the negative effects of the parent’s trial ?

The law  says nothing  about these very important questions. 

In Italy judges, lawyers and experts  have studied some guidelines to respect the right of the child to be heard and to protect him in the trial .

The  guidelines approved in Milan   2009 decided these  very important points.
1) It is very important to hear the child at the beginning of the trial but only if the parents do not agree about custody, not for economic problems (alimony, house etc..)
2) The Child has to be heard in the court but the judge has to pay attention to the hour  (not  during the  time of school for example) and the special needs of the child 
3) The judge has to hear the child, only in particular situations or because of the tender age of the child he can be helped by an expert
4) The child is not a witness in the trial of his parents. He has the right to be heard but it is not his duty, nobody can oblige him to speak . The judge has to explain to him that he wants to know his point of view, and the consequences of the trail
5) To give more opportunity to a child to speak freely, the parents and the lawyers cannot be present, however the lawyer can give to the judge before the hearing the questions for the child, the judge has to write what the child says, and the child has to sign (if it is possible) what he said . In special  cases the  lawyers and parents can ask to be present at the hearing but in a  special room with particular one-way glass  so that they can see the child but the child cannot see them
6)  It is very important to defend the child from the negative effect of the parents trial: first of all the lawyers have  to tell their clients not to  speak to the child about the trial, not to show him the submissions and documents of the trial, not to influence his opinion or ask him to say something. The lawyers also cannot meet the child for any reason, or speak with him.  The child has to be free to say what he wants  to the judge. 

It was been a good multidisciplinary experience working together. 

 Our recommendation  to the World Congress of the International Association of Youth Family Judges and Magistrates is to  promote the importance of  multidisciplinary training, for judges and lawyers,  to make more effective the hearing of the child in all the proceedings that regard him. 
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